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Bef ore COHEN, NASE, and GONZALES, Admi nistrative Patent Judges.
NASE, Adm nistrative Patent Judge.

DECI SI ON ON APPEAL

This is a decision on appeal fromthe exam ner's final
rejection (Paper No. 14, mailed February 5, 1999) of clains
17, 18 and 21 to 27.* Cainms 28 to 30 have been all owed.

Clains 1 to 16, 19 and 20 have been cancel ed.

We REVERSE

' Cains 18 and 27 were anended subsequent to the final
rejection.
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BACKGROUND

The appellants' invention relates to a strainer for a
drain assenbly (specification, p. 1). A copy of the clains
under appeal is set forth in the appendi x to the appellants

brief.

The prior art references of record relied upon by the

exam ner in rejecting the appeal ed cl ai ns are:

Stretch 596, 763 Jan. 4,
1898
Fi cener 838, 702 Dec. 18,
1906
Pasnman 2,107, 126 Feb. 1,
1938
Shobe 2,698, 441 Jan. 4,
1955

Clainms 17 and 21 to 26 stand rejected under 35 U S.C. §
103 as bei ng unpatentable over Stretch in view of Pasnan and

Shobe.

Clains 18 and 27 stand rejected under 35 U S.C. 8§ 103 as

bei ng unpatentabl e over Stretch in view of Pasman and Shobe as
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applied to clains 17 and 25 above, and further in view of

Fi cener.

Rat her than reiterate the conflicting viewoints advanced
by the exam ner and the appellants regardi ng the above-noted
rejections, we nmake reference to the answer (Paper No. 21,
mai | ed June 25, 1999) for the exam ner's conplete reasoning in
support of the rejections, and to the brief (Paper No. 18,
filed March 19, 1999) and reply brief (Paper No. 22, filed

August 2, 1999) for the appellants' argunents thereagainst.

OPI NI ON
In reaching our decision in this appeal, we have given
careful consideration to the appellants' specification and
clains, to the applied prior art references, and to the
respective positions articulated by the appellants and the
exam ner. Upon evaluation of all the evidence before us, it
is our conclusion that the evidence adduced by the exam ner is

insufficient to establish a prinma facie case of obvi ousness

with respect to the clains under appeal. Accordingly, we wll

not sustain the examner's rejection of clains 17, 18 and 21
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to 27 under 35 U. S.C. 8§ 103. Qur reasoning for this

deternmination foll ows.

In rejecting clains under 35 U S.C. 8§ 103, the exan ner

bears the initial burden of presenting a prinma facie case of

obviousness. See Inre R jckaert, 9 F.3d 1531, 1532, 28

USPQ2d 1955, 1956 (Fed. Cir. 1993). A prina facie case of

obvi ousness is established by presenting evidence that woul d
have | ed one of ordinary skill in the art to conbine the
rel evant teachings of the references to arrive at the clai ned

invention. See In re Fine, 837 F.2d 1071, 1074, 5 USPQd

1596, 1598 (Fed. Cir. 1988) and In re Lintner, 458 F.2d 1013,

1016, 173 USPQ 560, 562 (CCPA 1972).

All the clains under appeal recite a strainer for a drain
assenbly conprising, inter alia, a cup-shaped body having an
upst andi ng snoot h uncorrugated outer peripheral wall, a fl oor,
and an uprai sed central portion having an inner peripheral
wall and a top surface; a plurality of slots in the outer
peri pheral wall for draining water; a plurality of slots in

the floor for draining water; a plurality of slots in the
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i nner peripheral wall for draining water; and a plurality of

openings in the top surface of the central portion.

It is our viewthat these |imtations are not suggested
by the applied prior art. 1In fact, our review of the
examner's rejection reveals that the exam ner never did
determne that it would have been obvious at the tinme the
i nvention was nmade to a person having ordinary skill in the
art to have arrived at the clainmed subject matter. In that
regard, it is clear to us fromthe answer (pp. 4-8) that the
exam ner's rejection was based upon the Figure 4 enbodi nent of
Stretch's strainer and not the Figure 3 enbodi nent of
Stretch's strainer. Thus, one difference between the Figure 4
enbodi ment of Stretch's strainer and the clai ned subject
matter is that the cup-shaped body has an upstandi ng snooth
uncorrugated outer peripheral wall. 1In the rejections under
appeal , the exam ner has not nmade any determ nation that it
woul d have been obvious at the tine the invention was nmade to
a person having ordinary skill in the art to nodify the Figure
4 enbodi nent of Stretch's strainer to have an upstandi ng

snoot h uncorrugated outer peripheral wall. Thus, the exam ner
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has not determ ned that the clainmed subject matter woul d have

been obvi ous under 35 U. S.C. § 103.

Pasman teaches a strai ner 24 having an upstandi ng
corrugated outer peripheral wall 25 with perforations 28a
|ocated in the wall 25 at | ocations spaced fromthe wall of
t he supporting body 13. Pasman al so teaches that the strainer
24 may be nmade with a snooth circunferential wall instead of
the corrugated wall. It is our opinion that Pasman woul d not
have suggested nodifying Stretch's strainer to include an
upst andi ng snoot h uncorrugated outer peripheral wall with a
plurality of slots in the outer peripheral wall for draining
water. Wiile Pasman nmay have suggested nodifying Stretch's
Figure 4 strainer to include an upstandi ng snooth uncorrugated
outer peripheral wall, such a nodification of Stretch nerely
results in the strainer shown in Figure 3 of Stretch. 1In our
view, Pasman's teaching that his strainer 24 may be made with
a snooth circunferential wall instead of the corrugated wall
woul d have also resulted in the om ssion of the perforations

28a in the nodified strainer.
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In our view, the only suggestion for nodifying Stretch to
i ncl ude an upstandi ng snooth uncorrugated outer peripheral
wall with a plurality of slots in the outer peripheral wall
for draining water stens from hi ndsi ght know edge derived from
t he appel l ants' own disclosure.? The use of such hindsight
know edge to support an obvi ousness rejection under 35 U.S. C

8 103 is, of course, inpermssible. See, for exanple, W L.

Gore and Associates, Inc. v. Garlock, Inc., 721 F.2d 1540,

1553, 220 USPQ 303, 312-13 (Fed. Cir. 1983), cert. denied, 469

U S. 851 (1984).
For the reasons set forth above, the decision of the
examner to reject clains 17, 18 and 21 to 27 under 35 U. S. C.

8§ 103 is reversed.

CONCLUSI ON

2 W have al so reviewed the other applied prior art
references (i.e., Shobe and Ficener) but find nothing therein
whi ch makes up for the deficiencies of Stretch and Pasman
di scussed above.
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To summari ze, the decision of the exam ner to reject

clainse 17, 18 and 21 to 27 under 35 U.S.C. 8 103 is reversed.

REVERSED

| RW N CHARLES COHEN
Adm ni strative Patent Judge

BOARD OF PATENT

JEFFREY V. NASE APPEALS
Adm ni strative Patent Judge AND
| NTERFERENCES

JOHN F. GONZALES
Adm ni strative Patent Judge
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MCAULAY FI SHER NI SSEN GOLBERG & KEI L, LLP
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